"Dear Sirs

T

 June B, 1951
Op. No. 51-152

%ﬁW LIBRARY

';iaa“:zaﬁé;“gﬁﬁéz:?y O ATORRE GERESAL

Courthouse
Tucson, Arizora

Attentiona w. T. Holmes, Civil Deputy
- » - County Attorney

Before attenpting to answer your inquiry of Mzy 26

EQSpecifical¢y, pernit us to give & brief discussion of our
j.interpretat'on of the lebialation 1nvolved.

The portion of the Soldiers' and %ailors' Civil Relief

!_Act with which we are concerned i1s found in 50 U,S.C A.,/}yéﬁ
*vparagraph 574, which reads as followss ' ,

”(1) For the purposes of taxation in
respect of any persocn, or of his
personal propsrty, income, or gross
income, by any State, Territory, pos-
session, or political subdlivision of
any of the foropgoing, or by the Disge-
trict of Columbia, such person shall
not be deemed to have logt a residence
oy donleile in any State, Territory,
possession, or political subdivision
of any of the foregolng, or in the .
District of Columbia, eclely by reason
of being absent therefrom in compliance

- with military or naval orders, or to
have acquired a resicence or domicile
in, or to have become resident in or
& resident of, any other State, Terri-
tory, possession, or political sub-
division of any of the foregoling, or
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the District of Columbla, while, and
solely by reason of being, so absent,’
For the purposes of taxation in respect
of the personal property, income, or
gross income of any such person by any
- State, Tsrritory, possesslon, or
political subdlvision of any ¢f the
- foregoing, or the Districet of Columbia,
- of whieh such person 1g not a resident
" or in which he is not domiciled, compen=-
- satlon for milltery or naval service shall
. not be deemed inccme for gervices per-
- formed within, or from sources within,
- such State, Territory, possession, polltical
subdivision, or District, and personal
Cproperty shzll not be desmed to
be located or present in or to have a
situs for taxatlon In puch 3tote, territory,
- - posszhsion,. or political subdivisloa, or
. @istricets Provided, That nothing contailned
! : B in this sectlion shall prevent taxatlon
by any State, Terrltery, possesgion, or
~political subdivision of any cf the fore-
- godng, or the Digitrict of Columbia in.
respect of personal property used in or
- arising from a %rade or busineces, if it
otherwlise has Jurisdiction. This section
shall be effective as of Scptember 8, 1939,
except that it shall not require the eredit-
ing or refunding of any tax paid prior to
Octoner §, 1042, ' -

(2) When uazed in thim section, (a) the

- term 'personal proparty! shall inglude
tangible and intangitle property (includ-
ing motor vehicles), and (b) the term
'taxation' shall include but not be limited
to licenses, fe2s, or excises 1mposed in
respect to motor vehicles or the use thereof:
Provided, That the license, fee, or exclse
required by the State, Territory, possession,
or Lietrict of Columbia of which the person
18 & resident or in which he is domielled
has been paid, Oct. 17, 1940, ¢, 888, 8514,

L as added Oct., 6, 19%2, ¢, 581, # 17, 56 Stat,
- ,. and amended July 3, 194%, ¢, 397, 8 1,
: . Stat, 722."
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, With regpeet to personal property, this Act is in
reality declaratory of the law a3 generally recognized before
its passage. The following statemznts of law have been pro-
pounded by courts and textwriters on the subject:

1, Personal property'may properly be assessed for taxation
e only in the stabe in walca 1% hus a situs. (51 Am, Jur, %62,)

: 2, The authority of the state in which tangible person-
elty 1s actually locuted to asscss and eosllect property taxes
on it is no louger open to question. (01d Deminion S.S. Co.
Ve Virginia, 133 U.S. 239, %9 L.2d 105J, @5 S.Ct. 686,)

3. Geonerally, shattels mersly tomporarily or trane
glently withia the linits of a staite are nob subject to 1its
property taxzs, (110 ALE 723, ot scg.)

%, The general rule of very ¢xtznsive application is
that the situs of intanglibles for the purposes of property
taxation 1o at the domiclile of the owaer, (59 LR 1947.)

It 1s to be noted that the flrst five words of the
subJect statute are "For the purposes of taxation", The
- Btatute cennot be za2id to be a tax-execuwption statute., In
fact, the epplicability of the ctatute to license, fee or
exclse 1s expresaly made conditional on payment by the tax-
payer of the liczense, fec or excise in his claimed state..
of residence or domicile, "It in nowlse exempts the service-
man from taxzs, It 1s 2 declaration of the law governing
pover or Jurigdlctlion to taux. :

The conditlon sct forth in the Act is "solely by reason
of being absent therz2from in compliance with military or
naval orders”. Thus, 1f the sorviceman is absent from a
state solely Dy reason of cempilance with military orders,
he retains his domlcile or residence in that state, and
therefore that state retains power to tax his intangible
peraonalty, inccume ox gress income, Since the Act further
provides that the state to which he is removed "solely by
reason of compliance with military or naval orders" cannot
deem tangible or irntangible personslty to have acquired a
situs 1n sald atate feor purpcses of taxation, the tax situs
of all such property must remein in the state of residence

. or domicile, :
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. The Act, thus, merely declares that a serviceman
Pabsent by reason of military orders" is in fact "temporarily"
in another state, and the law, as stated in proposition 3
ebove, applies, This would prevent the state to which he
i8 removed from placing a "time limit" upon his stay, after
which "time 1imit" the state would thereby p¥ima facle acquire
situs to tax his personalty. Therefore, during his entire stay
in the new state, his state of rosidence or domicile retains
power to tax his tangible and intangible personalty and his
income, provided he is absent therefrom "solely by reason

of compliance with military or naval orders”.

- Thus, we arrive at the real problem, the application
and administration of the law. How can a county assessor,
for example“ determine whether the person 1s present within
this state "solely by rcason of compliance with military or

It would not be reasonable to say that any person
present within the gstate, who possesses military or naval

~orders assigning him to a military or naval installation

within the state and whose resldence or doriclle prior to
the date of such orders was another state, 1s ipso facto
s8till a resident of or domiclled in the other state, The
orders assigning him to the ingtallatlon in this state may
have been 1ssued at his express requeat and he may actually
intend to live here permsaently, his expressed statements

to the contrary notwithotanding., Or, after arriving, he may
have bccocome so impresascd with the state that he renoves his
family and all his worldly posscssicnc here, buys real prop-
erty and invepts hig aavings ia local business enlterprises,

At the other extreme, no doubtl many such military
personnel are present wilhin the state "solely by reason
of compliance wlth militsry or navai orders’'., Gocd evidence
of this would be: (1) peayment of income taxes in claimed

- state of residence or domicile; (2) payment or assessment

of taxes on tangible or intungible personalty in claimed state
of residence or domiciie; (3) payuent of ilceuse, fee or ex-
c¢ise 1in claimed state of regidence or domlcile (as provided
in the Act).

Between theee two exlremes, we have the very difficult
problem of determining whether the person is here "solely by
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reason of compliance with mllitary or naval orders” in the usual :
case where there is no evidence avallable to the assessor or
taxing authority, other than the military orders and state-
mente of the person 1nvo1ved. :

The sovereign state of Arizona 8t111 haa the powor to
investigate the facts of each case to determine taxability
of property. If a person and his property are physically
present within the state, the state prima facle has the power

to tax that person or property, and the burden 1s on the tax-
payer to show otherwise, Sees . - :

Savin 8 & L. Soc. v, Multnomah COuntx,
169 U.S, Eal, E2 L, ed 803, citing

HeCulloch v. naggland, h that 316 229,

and sees

&% O0.R, Co, Vv, Babcoek, Oh
97:“51 L.cqd BJGJ 6‘00

. Chicago, B,

The Act does not fc:ce this state to accept o VO?J of the
military orders and a statement by the serviccmzan as con.-
clunive evidence that he 1g present within this stute solely
by reason of corpllance with nilltary or naval ordcrs,"” fThe
facts can be determined as in any other tex cose (and as they
have many times boan deterinined in cages involving the question
of residence, domicile or prcperty temporarily wiithin the
state) and if an improper Jdetecmindtion is nadc, the tazpayer
has his remgdy as provided by law. _ ,

Your apecific q;estion to us “eads:

‘ “nay the Assessor of Pima Count,,

 Arizona, ecsess taxes against the

. .persorel property of military per-

“sonnel based In Pima County, Arizona,

which military peraonnel are not
resldentz cf the State of Arlzcena,
and secondly, may such z=ilitary per-
sonnel who cwia Jutcimobiles ve required
to purchase Arizona license plates
and pay the licﬂnsf fee as well ag
the tax therzon?"
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R Under the premises contained in the queation, 1t 13 our
opinion that the answer to the first portion is "No'., How=

ever, your usce of the words "which military peraonnel are

not residents of the State of Arizona" must mean that said '

,personnel are absent from their donicile or residence "solely
,hb7 reason of compliance vwith military or naval orders .

The anawﬂr to the second portion or your question is

ialso "No", if based on the same premises &s outlined in the
‘paragraph .above and with the additional provision, of course,
es set forth in the statute, that the license, fee, or ex-
‘else required by the state, territory, possession or District

of Columbia, of which. the person is a resident or in which

he 1a domlciled, has been paid.

He trust that the roregoing may be of aome asaistance

~in clarifying the matter.

- Very truly yours,

T

~ FRED 0, WILSON
‘&ttovney Gcﬂe 2l

. OI"ARLES C. STIDHAM - e
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